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A carefully drafted

Last week Dr

Brendan O’Leary

examined the British government's
proposals for new Northern structures

contained in the
ment. This week
‘flexible blueprint’
British proposals

Framework Docu-
he looks at the
of the joint Irish-

HE JOINT text of the document merit extensive
H‘ British and Irish consideration: first, its
Governments' A New  political theory; secondly,
Sramework for Agreement, 1ts sketch of future North-
sa carefully drafted essay South and East-West insti-
n statecraft. More tutions, and finally, its
‘loquent and expansive in  Problems and silences.
ts arguments than the .- . .
wﬂ.ﬁuanﬁds.oa on Political theory of
nternal arrangements, it .
Jelicately intesrates two double protection
yrocesses: that of the ‘The two governments
uspended three strand stress that consent and
alks, initiated in 1991 and  agreement are the opera-
1alted in 1992, and thatof  tive values, and that
ing, formalised in di ic and peaceful
he Joint Declaration of methods are the means
993 (para 7). behind their proposals. The
principle of self-determina-
“The proposals arenota  tion is reendorsed using
igid blueprint, but we may the words of the Joint
nfer that theyarea <« Declaration:
lexible blueprint. They ~.  “The British government
re ‘strongly’ commended  recognise that it is for the
o the political parties of people of Ireland alone, by
he Northasabasisfor * agreement between the two
iegotiation (paras 8 & 58), parts respectively and
nd we must therefore without external impedi-
ssume that they will be ment, to exercise their
ointly supported (and right of self-determination
umended) by the two on the basis of consent,
:overnments as and when | freely and concurrently
uch negotiations begin. -given, North and South, to

‘Three features of the.

bring about a united -

Ireland, if that is their
wish; the Irish Government
accept that the democratic
right of self-determination
by the people of Ireland as
a whole must be achieved
and exercised with and
subject to the agreement
and consent of a majority
of the people of Northern

JIreland.” (para 18)

The two governments
endorse Irish self-determi-
nation but affirm that its
exercise is to be based on
the will of two majorities,
and that therefore a
majority in Northern
Ireland will decide whether
it remains within the Union
or joins the Republic.

Each government pro-
poses to change its respec-
tive constitutional legisla-
tion (the UK's Government
of Ireland Act and Articles
2 and 3 of the Irish
Constitution) to reflect this
agreement, but only as part
of a broader settlement.
However, that broader
settlement is intended to
block majoritarianism —
what Sinn Féin calls the
unionist veto— in three
ways:

First, the proposed inter-
nal arrangements, dis-
cussed last week, provide
northern nationalists with
the capacity to veto
majority dominance —
either through the collec-
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tive Presidency or through
the requirements for
weighted majorities in the
Assembly.

Secondly, the establish-
ment of a Charter or
Covenant of Rights in both
parts of Ireland would
provide what I call *double
protection’. Entrenching
fundamental human rights
and collective rights which
equally protect the current
minority, northern nation-,
alists, and any future,
minority, such as unionists
in a unified Ireland, will *
protect both traditions
from majoritarian tyranny.

The two Governments
are encouraging reciproc-
ity: Irish nationalists must
provide unionists with the
same rights (now and in
the future) which northern
nationalists should pre-
sently enjoy now. The
purpose is to make existing
UK sovereignty over the
North, and any future Irish
sovereignty over the North,
irrelevant to the rights
enjoyed by citizens,

Thirdly, the proposed
North-South and East-West
institutions are designed to

i satisfy the current minori-

ty's aspirations by estab-
lishing a significant Irish
dimension, and to give
them overarching protec-
tion through the Inter-
Governmental Conference.

North-South
Institutions:

As we all know a new
North-South body is pro-
posed. It would operate by
agreement between North-
ern and Southern repre-
sentatives, and would have

! the

arange of functions
bilaterally overseen by
committee chairs in the
North and Ministers from
Dail Eireann.

The body could discharge
or oversee executive, har-
monising or consultative
functions which the two
governments would ini-

" tially delegate, but which

could be supplemented by
agreement between the
North and the South, and

dy would have the
right to propose its own
expansion.’

"The two governments fall
short of specifying exactly

The table illustrating the d

what functions they have in
mind, but clearly they
anticipate the delegation of
European Union matters,
especially those of a ‘cross-
Border or island-wide’
nature (para 26), and in
the text they ‘illustrate’
virtually every conceivable
aspect of public policy
apart from foreign affairs
and security.

Within the functions
devolved to Northern
Ireland the British govern-
ment declares that it has
‘no limits’ of its own to
impose on the nature of the
functions which could be
delegated to a North-South
body — which clearly
leaves it open to unionists
to propose whatever limits
they deem fit*However, the
North-South body is to be
established and maintained
by the two parliaments
(Westminster and the
Oireachtas), not by the
northern Assembly.

So what'is the nature of
the North-South body? It
might be simultaneously
three things, rather like
the mystery of the Trinity:

(1) an embryonic Irish
federal level of govern-
ment across the island (as
nauonalists hope);

(11) a set of inter- -
governmental arrange-
ments between sovereign
states dedicated to rational
co-operation (which many ;
unionists can accept); and-,

(111) an embryonic
Eurofederal level of gov-
ernment across the island.

As with the Trinity it has
the advantage that believ-
ers can choose which of the
three aspects they most
Wwish to worship. However,
profound disputes are
likely to arise about which
of the three aspects is or
should be i

lished by the Anglo-Irish
Agreement of 1985 will be
maintained, though it will
not discuss matters
devolved to Northern
Ireland — except where
the continuing responsibil-
ities of the Secretary of
State for Northern Ireland
are involved (paras 4445).
This passage may be
significant because judicial
matters, which are not
technically within the
Secretary of State's brief,
may not be open to Inter-
Governmental Conference,
though clearly all aspects
of security will (at least
until this function is
a.o<o_<.m3.

The Inter-Governmental
Conference will ‘promote,
support and underwrite’
the anticipated agreement.
If it is not redundant the
verb to underwrite must
beam to ‘sign and accept
liability for'. The two
governments, as with the
existing Conference, will
seel®o arrive at a common
position but where that is
not possible they will agree
a procedure ‘to resolve the
differences between them'
(para46).

.- This passage, which has
been insufficiently
remarked upon, appears to
indicate a British willing-
ness to accept mediation
and even arbitration when
itis in dispute with the
Irish Government — and
signals an important
change on the status quo.
_Paragraph 47 is the one
which has caused most

‘anxiety to unionists. It

provides a default mech-
anism: if the internal
arrangements in the North
ceased to operate the
British Government
‘would’ implement the
commitment ‘to promote co-
operation at all levels’

.. across the island which it

made in the Joint Declara-
tion, and would ensure that
the co-operation developed
in the North-South body
would be maintained.
The text has at least two
i It may simply be

mgv.ﬁmmn :
Structures -

Under a new agréement
the standing Inter-Govern-
mental Conference estab-

HOW MIGHT A CARVE UP WORK?

Brendan O'Leary apologises for sending the wrong calculations in his article last week - he can
only plead haste of composition for the ertors.
Hondt rule should have read as follows, with the numbers in brackets
representing chairs in the order in which they should be allocated

proposing an agreed
default mechanism which
unionists are invited to
accept or to negotiate away.
It may additionally spell a
latent threat to unionists:
the Joint Declaration has

Rule 1, D'Hondc -

SinnFein  SDLP  Alliance  UUP DUP  Others

23)  7(10)  3I(1)

11'5(5) 15.5(3)

7.7(8) 10.3(7)
3 1 3

15(4) 3
7.5(9)

2 3

illustrauing the Sainte-Lague rule, by contrast. should have read as follows

divisors

1 11(6)

2 55

3

TOTAL: 1
The table

Rule 2, Sainte-Lague -

divisors  Sinn F¢in

1 11(4)

3 375

5

TOTAL: 1

SDLP uup

23(2) (7 31(1)

7.7(6) 103(5)

42(10) 62(8)
3 ! 3

DUP  Qthers
15(3) 3
509)

2 1

Fortunately, the corrected tables make the point | wanted to make much better! Sinn Fein, the
DUP and the Alliance Party would do beiter out of the Sainte-Lague rule, that 1s they would get
committee chairs in a better order, whereas the UUP and the SDLP will do better out of ine
d'Hondt rule, the rule used in European Parlameat

committed the B h
government to develop
North-South instuitutions
come what may, so union-
ists might as well start
negotiating in their own
interests.

Problematic
Silences
The two documents

political indigestion. They
are the most far-reaching
and intelligent texts yet
produced by the two
governments and let us
hope they lead to fruitful

negotiations. However, I
will finish by pointing to
three awkward silences.
First, the two texts are
vague and arguably incon-
sistent in their commit-
ments on rights, law and
the judiciary. The internal
Northern institutions and
the Inter-Governmental
Conference would have no
formal capacity to consider
judicial appointments, or
even the workings of the
judicial system. Any sig-
nificant re-invention of
Ireland, especially one
built around providing
identical protections, North
and South, requires
explicit proposals to protect
the same human and
collective rights, and argua-
bly, a European Court or
Courts as their final site(s)
of appeal. In this way
effective third-party inter-
vention would be institutio-
nalised.

Secondly, apart from the
ultimate prospect of refer-
endums and constitutional
legislation in the two
parliaments, the two texts
are silent about the
methods for agreeing the
proposed agreement. Must
we assume that the
reference (o the 1991 talks
recommits the two govern-
ments to nothing being
agreed until everything is
agreed? If so, then every
party has a veto and future
negotiations will move at
the pace of the slowest
negotiator.

Finally, and understand-
ably, the texts are silent
about what happens if
there are not negotiations
and no agreement stem-
ming from such negotia-
tions. However, we can
make two reasonable infer-
ences. If there is no
resumption of war there
will also be no return to the
status quo ante. What
would emerge instead
would be ‘direct rule with
green guidance’: a British
commitment to ‘rigorous
impartiality’ and ‘parity of
esteem’ in the conduct of
public policy; renewed
inter-governmental co-
operation (includi
mediation and arbitration
‘procedures to resolve
differences between Lon-
don and Dublin); and the
incorporation of elected
northern nationalists into
all quangoes, including
North-south quangoes.

Direct rule with green
guidance would continue
until a new set of cross-
communily negotiations
delivered a balanced consti-
tutional settlement, or
alternatively, until demo-
graphic and electoral
changes delivered a united
Ireland






